P ey

"

DRAFT

PUBLIC PROCUREMENT BILL, 2008

ARRANGEMENT OF SECTION

SECTION:

PART-ESTABLISHMENT OF STAFF COUNCIL ON PUBLIC PROCUREMENT

L.
2.

Establishment of the State Council on Public Procurement and its membership.

Function ol the Council.

A 200

PART I-ESTABLISHMENT TO TIII STATE BUREFAU OF PUBLIC PROCUREMEN 1

16.

17.
18.
19.
20.
21,
22,
23.
24.

2.
20.
27.
28.

The Establishment of the Bureau l0[ Public Pl()( urement
Objectives ol the Burcau.
Functions of the Bureau.
Powers of the Bureau.
Director-General and statf of the Bureau.
Principal Officers of the Bureau. !
Other staft of the Bureau.
Stall regulations. |
Pension provisions. '
FFunds of the Bureau.
Financial year, budgeting and muunl report.
Legal proceedings.

PART III-SCOPE OF AI’PLICATION

Scope of application.

PART IV-ORGANISATION OF PROCUREMENTS
Fundamental Principles for Procurement.

PART V-ORGANISATION OF PROCUREMENTS

Approving authority.
Procurement planning.
Procurement implementation.
Accounting officer.

Procurement planning committee.
Tenders Board.

Pre-qualification of bidders.

Open competitive bidding.

PART VI.PROCUREMENT MENTHODS (GOODS AND SERVICES)
[nvitations to bid.

Bid security.

Submission ol bids.

Rejection of bids.




29, Validity period of bids, modilication and withdrawal of tenders.
3 Bid opening,. |
31 Examination of bids.

Evaluation of bids.

Acceptance of bids.

Domestic preferences.

Mobilization fees.

Conltract performance guarantee.
Interest on delayed paymens.
Record of procurement proceedings.

(8] l\_).

I
—_—

N O

L) L) Lo L LD W
N

oo

PART VI-SPECIAL ANP RESTRICTED METHODS OF PROCUREMENT

39. Two stage tendering.

40.  Restricted tendering.

41.  Request for quotations.
42, Direct procurement.

‘ 43..  Emergency procurements.

PART VIII-PROCUREMENT CONSULTANT (SERVICES)

44, Expressions of interest to provide services for ascertained needs.
45. Request for proposals to provide services for unascertained needs. .
46. Content of the requests for proposals.
47. Clarification and modification of requests for proposals. i
48. Submission of proposals. |
49. Criteria for evaluation of proposals.
50. General selection proc_:eclurd (services).
§ Procedure for selection of proposal where price is a factor.
52. Selection procedure where price is not a factor.

PART lX—fl’ROCUREMEN'l‘ SURVEILIANCE AND REVIEW
93, Bureau to recommend investigation.
54, Administrative Review.

PART X-DISPOSAL OF PUBL[C PROPERTY

Sl Disposal of public property..
56. Planning of disposals.

PART XI-CODE OF CONDUCT
37, Code of conduct for public procurement.

PART XII-OFFENCES
58. Offences relating to public procurement.

PART XII-MISCELLANEOUS

59. Miscellaneous.
60. Interpretation.

6L Short title.




I

%
e

. civil service of the State, sueh number of employees as may be required
" _ to assist tiie Bureau in the discharge of any of'its functions under this
" Law and Persons so employed shall be temunerated (including allowances)
as the Council 1:ay consider appropriate.

1) The Council may, subjeet to the provisions of this Law and within six Staff
¢ months of the navguration, make regulations relating generally to the regulations

condiions of service of the empicyees of the Bureay and without prejudice
1o the foregoing such tegulations may provide for:

i (a) the appoitment, promotion and disciplinary control (including
dismissal) of em ployees of the Bureau; land

()  appeals by suzh employees against dismissal or other disciplinary
measures. r .

]

) Unti} such regulations are make, any instrument relating to the conditions

of service of officers in the civil service of the State shal] be applicable.
ployees of the Bureau shail be entitled to pensions apd other retirement benefits Pension
prescribed under the Pension Law. . provisions
The Burean shall establish and maintain a {und, to be approved by the Funds of
Council into which shal] be puid and credited: | the Bureau

(@) the sums appropriated by the House of Assembly for the running
i ofthe Burcau; b

W& all subveniion, fees and charges for services rendered or publications
made by the Bureau: and

(c)  all other assets which may from time to time accrue (o the Bureau.

Tree Pureay shall charge its fund to meet all its expenditure,

Thz Council may make regulations for the Bureau;
(a) specifying the manner in which assets or the fund of the Bureau are
- to be held and regulating the making of payment into and out of the
fund; and

(&) requiring the keeping of proper accounts and records for the purposes
of the fund in such form as may be specified in the rules.

The Bureau may from time to time apply the proceeds of the find for:
(@) the cost of administration of the Bureau; _ ‘

(o) the payments of salaries, fecs and other femuneration, employees of
the Bureau or experts or professionals appointed by the Burcau;




cvil service of the Stute, sueh number of employces as may be required

> to assist tie Bureau in the discharge of any of its functions under this

Law and persons so employed shall be remunerated (including allowances)
as the Council may consider appropriate.

() ‘he Council may, subject to the provisions of this Law and within six
2 months of the inavguration, malke regulations relating generally (o the
conditions of service of the em ployees of the Bureau and without prejudice
to the foregoing such regulations may provide for:

{a) the appointment, promotion and disciplinary control ( including
dismissal) of employees of the Buregu: and

(o) appeals by such employees against dismissal or other disciplinary
neasures.

i
(2) Uniil such regulations are i ake, any instrument relatin £ to the conditions
of service of officers in the civil service of the State shall be applicable.

Employ

D
as presc

’ . i :
¢cs of the Bureau shall be entitled to pensmnlf and other retirement benelits
ribed under the Pension Law, I ‘

(1) The Bureau shall establish and maintain a fund, to be approved by the
Council into which shall be paid and credited;

¥ . . : "~ -
(a) the sums appropriated by the House of Assembly for the running
# of the Bureau: ‘ :

(B) all subvention, fees and charges for services rendered or publications
made by the Bureau; and :

(c)  all other assets which may from time to Llime accrue to the Bureay.
) The Pureau shall charge its fund to meet all its expenditure.
) Th: Council may make regulations for the Bureau:
(&) specifying the manner in which assels or the fund of the Bureau are
© - lobeheld and regulating the making of payment into and out of the
fund; and

) requiring the keeping of proper accounts and records for the purposes
of the fund in such form as may be specified in the rules,

The Bureau may from time to time apply the proceeds of the find for
(a)  the cost of administration of the Bureau;

(b)  the payments of salaries, fees and other remuneration, employees of
the Bureau or experts or professionals appointed by the Bureau;

Staff

regulations

Pension
provisions

Funds of
the Bureau
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BE [p ENACTED by the Onde State Hoyse of‘r\sscmbly in this Legislative session
convened s follows:

PART I~ESTABLISI':IMENT OF STATR Co LiJNClL ON ruBLIC I‘ROCUREMEN’I‘

1. (1) There js hereby established (he g

ale Citnmt:if on Publjc Procurement -Es[uinslnnem
(in this Law referred (o g5 “the Councilp) of the State
! Council on
(2) The Counci] shall consjst of; : Public
i Pl‘Ocurf;mem
, (a) the Commissioner of Finance zmé;i Pianning as Chairman; and its
the Attorney—Geneml

and Comm;' ssioner of J ustice; membership
t (c) the Secretary to the State Goverm:nent;
(d) the Head 01"Sel'vice; |
(e) the Specia] Adviser to (]
' atters; _
(H) the Chairman of the Loca] Governmeny Council;

(2) SIX part-time members (g represent:

1e Gover'nbr on Investmen and Financig]

(1) Nigeria Institute of Purch
Ondo Stage Cha pter;
(i1) igeria Association of Chambers of Commerce, 1
Mines and Agrjcnhurc, Ondo Stae Chapter;
(111) Nigeria Society of"Engineers:, Ondo State Chapter:;
- (1v) Civil Society; ;
(v) ‘the Media; ang
(h) the Director—Gener
the Councj].

asing ang Supply Managemeny

ndustry,

al of the Byregy who shall be the Secretary of

(3) Notwithstanding the provisions of Section
any person to atten Is meeting
have a casting vote oy pe countec

(2), the Counci] may co-opt
but the person S0 co-opted shal] not
I towardy quorum.

(4) The Chairmap and other me bers of (he

Members of (he Councj] shall
be appointed by the Governor.
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(5) Subject to subsection (2) of thig Scetion, a member of the Council being;:

(a) the holder of an elective office under the Constitution ol Nigeria,

shall hold office for 5 period lie remains so clected and no more; and

(b) the Director-General of the Bureau, shall hold office on such terms
and conditions ag may be specified in hig letter of appointment.

The Counci] shall:

;
(a) consider, approve and a‘:meind the moretary ang prior review thresholds
for the application of the provisions of this Law by procuring entities:

(b) consider and approve policies on publjc procurement;
()  approve the appointment of the Directors of the Bureau;

(d) receive and consider, for approval, the audited accounts of the Burean
of Public Procuremenr;

Functions
of the
Council

(e) approve changes in the proclrement process (o adapt to improvements

in modern technology: and

69) give such other directives and perform such other functions as may be
] Hecessary to achieve the objectives of this Lay.

PART II—ESTABLISHMENT OF THE STATE BUREAU OF PUBLIC
PROCUREMENT

(1) There is hereby established ap agency to be known as the State Bureau of
Public Procurement (in this Law referred to as “the Bureau”)

(2) The Bureau:

(a) shall be a body corporate with perpetual succession and a common
: seal; ¥

(b)  may sue and be sued in jts corporate name; and

(c) may acquire, hold or dispose of any property, movable of
Immovable for (he purpose of carrying out any of its functions
under this Law. :

“he objectives of the Bureau are:

The
Establishment
of the State
Bureau of
Public
Procurement

Objectives of

(a) the harmonization of existing government policies and practices
on public procurement and ensuring probity, accountability and
transparency in the procurement process:

the Bureay



" (b
(c)

(d)

the establishment of pricing stundnrd% and benchmarks;

ensuring the application of fair, competilive, transparcnt, value-for-
money standards and practices for the procurement and disposal of
public assets and services; and

the attainment of transparency, competitiveness, cost cllectivencss
and professionalism in the public sector procurement system.

The Bureau shall:

(a)

(b)
(c)

. (&)
(h)
(1

Q)

M

(m)
()

(0)

formulate the general policies and puideline reldting to public
sector procurcment for the approva of the Council;

publicize and explain the provisions of this Law;

subject o the thresholds as may be set by the Council, certify
State procurement prior to the award of contract;

supervise the implementation of uslﬁblishcd procurement policies;

|
1
monitor the prices of tendered items and keep a State database of |
standard prices;

publish the details of major contracts in the procurement journal;

publish paper and electronic editions of the procurement journal
and maintain an archival system for the procurement journal;

maintain a State database of the particulars and classification and
categorization of contractor and service providers;

collate and maintain in an archival system State procurement plans.

and information;
undertake procurement research and surveys;

organize training and deyelopment programmes for procurement
professionals;

periodically review the socio-economic effect of the policies on
procurement and advise the Council accordingly;

prepare and update standard bidding and contract documents;

prevent fraudulent and unfair procurement and where necessary
apply administrative sanctions;

review the procurement and award of contract procedures of every
entity to which this Law applies; ’

Functions ol
the Bureau
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There shall be for the Bureau, 4 Director-(;
by the Governor, on the
selections.

The Director—General shall be:

(a) the Chief Executive and accounting
(b) responsible for the execution of the

administration of {he altairs of the 13
(c)

a person who possesses the relevant
qualification and shal) have been so (
not less than fifteen (15) year,

recommendation of the

an d

eneral who shall be appointed
Council after competitive

officer of the Bureau

policy and day to day

ureau; and

adequate professiona]
lualified for a period of

The Director-Genem] shall hold olTice:

|

l]' instance and may be

4) year and no more; and

and condilions ag may be specified in his letter of

(a) for a term of four (4) years in the firs
Te-appointed for a furthey lerm of I’()Lui' (

(b) on such terms !
appointment, :

Without pr Judice o the provisions of this |

the Bureay may be removed from office
¢

on the basis of 8ross misconduct or financial
manifested Incompetence proven by the Coun
The Council shal] appoint the principal office;
competitive selection process,

The principal officers appointed under Sub-Se
have the requisite qualification and ex
performance of the
Bureau as specified under this Layw,

perience

Th¢ Council shall

the Bureau as may be necessary to enhance the
functions under this Law:.

The Council may

appoint such officers
from time to time

Subject to the Pension Reform Law, the terms
Service (including remuneration,
of officers and employees of the
he Counci].

Mithout prejudice 1o the generality of subsection

1aVe power to appoint either op transfer or on s

have power to modify the Operational

| 3 . s
aw, the Director-Genera] of
at thelinstance of (he Governor

mpropriety, fraud and

cil.

s for the Bureay after

ction 8 (1) shall each
required for the effective

functions of thejy tespective departments and the

structure of

Bureauy’s duties and

and othey employees ag may
deem necessary for the purposes of the Bureau.

and conditions of
allowances, benefits
Bureau shal] pe

and pensions)
as determined by

(1), the Council shal]

econdment from the

Director-General
and staff of
the Bureau,

Principal officers
of the Bureay

Other staff of
the Bureay °

fa
i

e
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(3)

(D)

~~
2
o

Eg

principal ollice of the Burcau.

i
The Director-General or members of the Bureau or any olficer or employees
of ihe Bureaun shall be indemmificd out of the assets of (he Bureau apainst any
liabliity incurred by him in defending any proceeding whether civil or criminal,, 1
if e procecding is brought against him in his capacity as a Director-General, ;
member, officer or other employee of the Burcau. S

A notice, summons or other documents required or authorized to be served
upen tie Bureaw under the provisions of this Law or any other Law or
enaciment may be served by delivering it to the Director-General or by

sendiny it by registered post and addiessed to the Director-General at the

PART lil- SCOPE APPLICATION
The provisions of this Law shall apply to all procurement of goods works Scope of
ki . . & AR ‘ | . e &
and services carried out by the State and procurement entities. Application

The provisions of this Law shall not ﬁ-lpply to the procuremesit of special
goods, works and services involving $ecurity unless the Governor’s
approval has been first sought and oblained.

|

{ :
PART IV- FUNDAMENTAL PRINCIPLES FOR PROCUREMENTS

Subject to any exemption allowed by this Law public procurement shall be Fundamental
conducted: E ; principles for

procurement
(2) subject to the prior review thresholds as may from time to time be 5

set by the Burcau pursuant to paragraphs (a) and (b) of Section 6(1);

(o) based onty on procurement plans supported by prior budgetary

apprapriations, procurement proceedings shall be formalized until
the procuring entity has ensured that funds are available to meet the
obligations and subject to the threshold in the regulations made by
the Bureau, has obtained a “Certificate of No Objection to Contract
Award” {rom the Bureau ;

(¢) byopen competitive bidding;

{d) in a manner which is transparent, fimely, equitable for ensuring

accountability and conformity with this Law and regulations
deriving thercform;

(e) with the aim of achicving value for money and fitness for purpose;
G |
(L) In a menner wiich promotes competition, economy and efficiency; .
and
(g i accordance with the procedures and timeline laid down in this

\o

Law and as may be specified by the Bureau from time to time.



he

(4)

)

(©)

Where the Bureau has set prior review thresholds in the procurement
regulations, no funds shall be disbursed from the Treasury or Revenue
Account or any bank account of any procuring entity for any procurement
falling above the set thresholds unless the cheque, payments or other form
of request for payments is accompanied by a “Certilicate of No Objection
to an Award of Contract” duly issued by the Bureau, '

For all cases where the Bureau shall set a prior review threshold, the Burcau
shall prescribed by regulation, guidelines and the conditions precedent to
the award of Certificate of No Objection” under this Law.

|
Subject to the prior review !lhrcsholds as may be set by tlie Bureau, any
procurement purported to he awarded without a “Certificate of No Objection
to Contract Award” duly issued by the Bureau shall be null and void.

A supplier, contractor or service provider may be a natural person, a legal
person or a combination of|the two suppliers, contractors or service providers
acting jointly are jointly andl severally liable for all obligations and or
responsibility arising from this Law and the non-performance or improper
performance of any contract awarded pursuant to this Law.

All bidders, in addition to requirements contained, in any solicitation
documents shall:

(a) possess the necessary:

(1) professional and technical qualifications to carry out particular
procurements; '

(1)  financial capability;
(i)  equipment and other relevant infrastructure;

(iv)  shall have adequate personnel to perform the obligations of
the procurement contracts.

(b) possess the legal capacity to enter into the procurement contract;

(¢)  notbe in receivership or the subject ol any form of insolvency or
bankruptey proceedings or the subject or any form of winding up
petition or proceedings;

(d  have fulfilled all its obligations to pay laxes, pensions and social
security contributions;

(e) not have any director who has been convicted in any country for
any criminal offence relating to fraud or financial impropriety or
criminal misrepresentation or falsification of facts relating to any
matter;



(H seeompany every bid wiy an allidavit disclosing whether or not an
officer of the relevant commitlees of (he procurement entity or Bireay
is a former of present director, shareholder or has any Pecuniary interest
in the bidder and confirm that all information presented in its bid are gye
and correct in all particulars,,

The procuring entity may require a bidder to provide documentary evidence or
other information i considers hecessary as proof that the bidder is qualified in
accordance witl this Law and the solicipation documents and lor this purpose any
such requirements shall apply cqually to all bidders. '

) :
8. Whenever it is established b 4 procuring entity or the 2 ureau that any or a
Yyaj 5 )
combination of the g tualions set oyt CX18L, a bidder may have 1ts bid or tender
excluded from any particular procuremey proceeding if:

(c) there is verifiable evidence that a 1y supplier, contractor or consultant : “
has given or promised a gift of m PHeY or any tangible item, or hag :
promised, offered of given employment oy any other benefits, item o g
service that can be quantified in monetary items to a cyrrent or former
employee of a procuring entity or fthe Bureau in an attempt to influence n
any action or decisjon making of gny procurement activity;

(h) a supplier, contractor of consultant during the Jasi three years prior to the : A

Commencement of the brocurement proceedings in issue, fajled to
perform or to provide due care ip performance of any public procurement;

t (e)  the bidder is In recejvershi P or is the subject of any type of insolvency
proceedings or if bej ng a private company under the Companies and Allied
Matters Act, is controlled by a person o Persons who are subject to any
bankruptey proceedings or who have been declared bankrupt and or have
made any Compromises with the creditors within two calendar years prior
to the initiation of the procurement proceedings;

(d) the bidder is in arrears regarding payment of due taxes, charges pensjong
or social insurance contributions unless such bidders have obtained a lawfy]
permit with respect to allowance, deference of such outstanding payments
Or payment thereof ip mstalments:

(& the bidder has been valid) Y sentenced for a crime committed in connectiop
with a procurement pbroceeding or any other crime committed to gain ) ‘ :
financial profit; b

H the bidder has in jis minagement or js in any portion owned by any person.
that has been valid] Y sentence for a crime commj tted to gain financia]
profits; and

(&) the bidder fails 1o submit a statement regarding its dominating or sy bsidiary
relationships with respect to other parties (o the procecdings and persons



B

9

12.

14.

15.

16.

g

18.

10.

11.

|
acting on behalf of ;the procuring entity participating in same proceeding or
whom remains in subordinate relationship with other participants to the
proceedings.

In such cases the procuring entity shall inform the Bureau and person referred to in
subsection (8) (a)-(g) in writing that the bid or tender in question has been excluded
and the grounds for the exclusion and (o keep a record of same in the file pertaining
to the public procurement proceeding in question.

All communications and documents issued by procuring entities and the Bureau shall
be in English language. ‘

-l -

All communications|regarding any matter deriving from this Law or proceedings of
public procurement ?hal] be in writing or such other form as may be stipulated by the
Bureau.

Every procurement entity shall maintain both file and electronic records of all

procurement proceedings made within each financial year and the procurement
records shall be maintained for a period of ten (10) year from the date of the award.

Copies of all procurement records.shall be transmitted to the Bureau not later than
three (3) months after the end of the financial year and shall show:

(a) information identifying the procuring entity and the contractors; -

(b)  the date of the contract award;

(c) the value of the'contract_; and
(d) the detailed records of the procurement proceedings.

All unclassified procurement records shall be open to inspection by the public at the
cost of copying and certifying the documents plus an administrative charge as may be
prescribed from time to time by the Bureau.

The criteria stipulated as the basis upon which suppliers or contractors would be
evaluated shall not be changed in the course of any procurement proceedings.

The burden of proving fulfilment of the requirements {or participation in an
b .
procurement proceedings shall lie on the supplier or contractor.

A contract shall be awarded to the lowest evaluated responsive bid from the bidders
substantially responsive to the bid solicitation

Notwithstanding subsection (16) of this section, the Bureau may refuse to
issue a Certificate of “No Objection” to Contract Award on the grounds that the
price is excessive. | .




19, Pursuant 1o subscetion (17) of this section, the Bureay may direct either that the
procurement proceedings be entj rely cancelled or that the procuring entity conduct

a re-iender.

20. Pursuant to subsection (18) ol this Section, the Bureay may direct either that the
brocurement proceedings be entirely cancelled or that the procuring entity conduct
a re-tender

The accounling officer of {L procuring entity and any officer either to whony
responsibility is delegated are responsible and accountable for any actions taken or

omitied to be taken either in compliance with of in contravention of thig Law,
§

232, The aceouning olficer or » procuring entity has the responsibility to ensure that
the provisions of thjs Law and the regulations laid down by the Bureay are complied
with, and concurrent approval by any Tenders Board shall not absolve the accoupting
officer from accountability for anything done in contravention of this Law or the
regulations laid down hereynder,

(]
[U%]

Procurement and disposal d‘r*.cisjons ol a procuring entity shall be taken in strict
adherence to the provisions of this Law and any regulations as may from time to
time be laid down by the Bureau,

N

Persons who have be cn engaged in preparing for a procurement or part of the «
proceedings thereof may neither bid for the procurement in question or any part
thereof either as main contractor or sub-contractor nor may they cooperate in any
menner with bidders in the course of preparing their tenders,

e

Q]
n

A procuring entity shall not fequest or stipulate that a bidder should engage a
articular subcontractor as 3 e uirement for participating in any procurement -
i [=)
proceedings. :

20; All procurement contracts shall contain provisions for arbjtra] proceedings as the
primary forms of dispute resolution.

27. The values in Procurement documents shall be stated in Nigerian currency and where
siated in & foreign currency shall be converted to Nigerian currency using the exchange
Tate of the Central Bank of Nigeria valid on the day of opening a tender or bid.

(S
o

All procurement contracts shall contain warranties for durability of goods, exercise ‘
of requisits skills in Service provision and yse of genuine materials ang inputs in
execution. :

Part V - ORGANISATION OF PROC UREMENTS
17 Subicet to the monetary and prior review thresholds for Procurements in this Law ' Approving |

as may from tinme to time pe determined by (he Council, the following shall be the authority
approving authority for the cond uct of public procurement. .



2.

(2)

"he ol

(a)  in the case of:

(1) a government agency parastatal, or corporation, a Parastatals Tender
Board; and ' :

(11) a ministry or extra-ministerial entity; the State Tendeg Board.

Subject to regulations as may from time to time be made by the Bureau
under the direction of the Council, a procuring entity shall plan its procurement by:
\

\
(a) preparing the needs assissment and evaluation;

(b) identifying the goods, works or services required;

(¢)  carrying appropriate market and statistical surveys and on that basis prepare an
analysis of the cost implications of the proposed procurement;
i
1
(d) aggregating its requirements whenever possible, both within the procuring entity
and between procuring entities, to obtain economy of scale and reduce
procurement cost,

(e)  integrating its procurenient expenditure into its yearly budget;

() prescribing any method|for effecting the procurement subject to the necessary
' approval under this Law: and

* | : _ . 5 i .
(g)  ensuring that the procurement entity functions stipulated in this section shall be
carried out by the Procurement Planning Committee.

Subject to regulations as may from time to time be made by the Bureau under . .
direction of the Council, a procuring entity shall, in implementing its procurement
plans: ‘

(a)  advertise and solicit for bids in adherence to this Act and guidelines as may be
1ssued by the Bureau from time to time;

(b) invite two credible persons as observers in every procurement process, one
person each representing a recognized:

(i) private sector professional organization whose expertise is relevant to the
particular goods or service being procured, and

(1) non-governmental organization working in transparency, accountability
and anti-corruption areas, and the observers shall not intervene in the
procurement process but shall have to submit their observation report to
any relevant agency or body including their own organizations or association;

(c) receive, evaluate and make a selection of the bids received in adherence to
this Law and guidelines as may be issued by the Bureau from time to time;

Proc
plan

Proc
impl




obtain approval of the approving authority before making an award;
debrief the bid losers on request;

resolve complz}in!s and disputes if any;

obtain and confirm the validity of any performance guarantee;

obtain a “Certificate of No Objection to Contract Award™ [rom the Bureau
within the prior review threshold as stipulated in Section 6 (a) of this Law;

‘ }
execute all Contract Agreements; and

announce and publicize the award in the format stipulated by this Law and
guidelines as may be issued by he Bureau from time to time.

20 (1) The Accounting officer of a procuring entity shall be the person charged with Tine

@

»

ik

supervision of the conduct of all procurement processes; in the case of miniswies,
the Permanent Secretary and in the case of extra-ministerial departments and
corporations, the Director-General or officer of co-ordinate responsibility.

The accounting officer of every procuring entity shall have overall responsibility
for the planning of organization of tenders, evaluation of tenders and execution of all
procuremeints and in particular shall be responsible for.

| ‘
(a) ensuring compliance with the provisions of this Law by his entity and liable in’

- person for the breach or contravention of this Law or any regulation made here- |
under whether or not the act, omission or was carried out by him personally or
any of his subordinates and it shall not be material that he had delegated any
function, duty or power to any person or group of persons;

(b) constiluting the Procurement Committee and its decisions;

(c) ensuring that adequate appropriation is provided specifically for the
procurement in the State budget; :

(d) integrating his entity’s procurement expenditure into its yearly budget;

(e) - ensuring that no reduction of values or splitting of procurements is carried out
- such as to evade the use of the appropriate procurement method;

(f) constituting the Evaluation Committee;

(¢) liaising with the Bureau to ensure the implementation of its regulations.

For each financial year each procuring entity shall establish a Procurement
Planning Comunittee.

The Procurement Planning Committee shall consist of:

Acicounting
officer

| Procurement

' Planning
- Comumittee



obiain approval of the approving ay thority before making an award;

aebrief the big losers on request;

resolye complaints and disputes if any;

obtain and confirm the validity of any performance Suarantee;

[

obtain a “Certificate 0 No Objec

tion to Contracy Award” [;
within the prior review threshold

'om the Buyreay
as stipulated jp Section 6

(a) of this Law;
t
act Agrccmenis; and

execute g CT) ntr

. | CE .
f' ), announce and publicize {he award in the form
guidelines 4

At stipulated by thig [ ay and
585 may be issyeq by the Bureay fio

m time to time.
20 (1) The Accounling officer of g Procuring
SUpCrvision of the conduct of
lhe Permapent Secreiy;
corporations, the Dire

entity shall pe the person ¢h
all procuremen Processes; in ¢
Y and in the cage of extr.
ctor-General or officer o

arged with lina

a-ministeriz] departmen(s and
f co-ordinate responsibility .

er of every Procuring entjty ghy have overy)] Tesponsibility ”
anization of tenders, evaluation of tenders and EXecution of 4]
ar shall be responsible for.
(a) ensuring co:11pli2111Le with the Provisions' of thijg La
Person for the breach o contravention of thjg 1.
under whethey Ornot the act, omission o was
any of his subordinates an it shal!
(1) - functiop, duty or Power to

w by his entity and Jighe in
AW or any regulatioy made here-
carried oyt by him personally o
1ot be materia] that he had delegated any

any person or EOUp of persops;

(b) Constituting the Procurement Committee and its decisions;
(c) ensuring that adequate appropriation j

Procurement ip (he Stat

S provided Specifically for the
¢ budgey; ‘
4 §

- (d) integmﬁng his entity’s Procurement expenditure into i yearly budget;
(&) ensurin g that no reductio

n of values or
such as o evade the

splitting of Procurements jg carried out
use of'the appropriate Procurement method;
6 constituting the Byg uation Committee;

(g) liaising wign the Burcay to ensure the iil}plementation of its regulations,
R 21. (1) For each financia] year cach p
e

ocuring entity shaj] establish
Planning Committee,

’
a Procuremept ' Procy

' Plannij
Comm
: U (2} The Procursment Planning Committee ghaj] consist of:
A
N

vy
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(10) The procuring entity may require a supplier, contractor or service provider who

has been prequalified to demonstrate its qualification again in accordance with the
same criteria used to pre-qualitied, the supplier, contractor or consultant.

) The procuring entity shall promptly notily cach supplier, contractor or service
provider requested to demonstrate its qualifications again whether or not the
supplier, contractor or consultant has done so to the satisfaction of the procuring
entity.

) The procuring entity shall disqualify any supplier, contractor or service

provider who fails to demonstrate its qualification again if requested to
§
do so. '

PART VI - (PROCUREMENT) METHODS (GOODS AND SERVICES)

Except as provided by this Law, all procuirements of goods and works by all open
procuring entities shall be conducted by |3pen competitive bidding. “competitive
. - " bidding.

Any reference to open competitive bidding in this Law means the process by
which a procuring entity, based on previously defined criteria, effects public
procurements by offering to every interes?ted bidder, equal simultaneous
information and opportunity to offer the goods and works needed.

The winning bid shall be that which is the lowest evaluated responsive bid
which has been responsive to the bid with regards to work specification and
gstandard. 1

b

~

“Invitations to bid may be either by way of National Competitive Bidding or Invitations
International Competitive Bidding and the Bureau shall from time to time set to bid.
the monetary thresholds for which procurcments shall fall under either system.

Every invitation to an open competitive bid shall:

- (1) 1in the case of goods and works under International Competitive
: Bidding the invitation for bids shall be advertised in at least two
national newspapers and one relevant internationally recognized
Ppublication, any official websites of the procuring entity and the
Bureau as well as the procurement journal not less than six weels : :
before the deadline for submission of the bids for the goods and
works;

(ii) in the case of goods and works valued under State Competitive
Bidding, the invitation for bids shall be advertised on the notice board
of the procuring entity, any official websites of the procuring entity, at

- least two national news-papers one (1) local newspapers and in the
- procurement journal not less than six weeks before the deadline for -
submission of the bids for the goods and works.

Subject to the monetary and prior review thresholds as may from time to time ¢ Bid
be set by the Bureau all procurements valued in excess of the sums prescribed . . security
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drequaiification document shall include:
instrictions to prepare and submit prequalification application;

a sumimary of the main terms and conditions required for the _
precurement contract tq be entered into as a result of the procurement
proceeding; '

any cocumentary evidence or other information that must be submitted by
supplicrs, contractors or consultants to demonstrate their qualifications;

|
(d)  the manner and place for the submission of applicatidns to pre-qualify
and the deadline for thg submission expressed as a specific date and time
which allows sufficien( time for suppliers, contractors or consultants to *
prepare and submit their applications, taking into account the reasonable
need of the procuring entity and

(¢) any other requirement that may be established by the procuring entity in
' conformity with this Law and procurement regulations relating to the
preparation and submis:sion of applications to pre-qualify and to the
prequaiification procecﬁjin as.
(<7 The procurcment entity shall respond to any request by a supplier, contractor
or consuitant for cluriﬁcaiicnﬂ of the prequalification documents if the request is
~Inade at least ten days before the deadline for the submission of applications to
~ pie-qualify. ‘ |
i ,

. The response by the procuring entity shall be given within a reasonable time and
in any event within a period ¢f at most seven working days so as to enable the
supplier, contractor or consultant to make a timely submission of its application
to pre-qualify.

(6) The response to any request that might reasonably be expected to be of interest
to other supplier, contractor or consultant shall, without identifying the source
of the request, be communicated to other suppliers or contractors or consultants

provided with the prequalification documents by the procuring entity.

(7) A procuring entity shall promptly notify each supplier, contractor or consultant
which submitted an application to pre-qualify of whether or not it has been
pre-qualify and shall make available to any member of the general public upon-
request, the naines of the suppliers, contractors or consultants who have been
pre-qualified.

(8)  Suppliers, contractors or consultants who have been pre-qualified may
participate furiher in the procurement proceedings.

(9)  The procuring entity shall upon request communicate to suppliers, contractors
cr consultants who have not been pre-qualified, the grounds for disqualification.



by the Bureau shall require a bid security in an amount not more than 2% of the

bid price by way of a bank guarantee issued by a reputable bank acceptable to the
procuring entity;

(2) The Bureau shall from time to time specily the principal terms and
conditions of the required bid security in the tender documents.

(3) When the procuring entity requires suppliers or contractors submitting
~ tenders to provide a bid security the requirement shall apply to each
supplier or contractor. i
27. (1) All bids in response to an invitation t{a open competitive bitdcling shall submission
be submitted in writing and in additipn to any other format.stipulated in .« of bids.
the tender documents, signed by an official authorized to bind the bidder g '
to a contract and placed in a sealed e:f}velope.

(z)  All submitted bids shall be depositcli in a secured ‘ta,mpi;:r—proof bid-box.

(3)  All bids submitted shall be in Engliﬁh language.

(4) The procuring entity shall issue a receipt showing the date and time the bid £
was delivered. l

(5) Any bid received alter the deadline for the submission of bids shall not be

« opened and must be returned to the supplier or contractor which submitted it. .

- (6) No communication shall take place between procuring entities and any
- supplier or contractor after the publication of a bid solicitation other than as *
provided in the Law. !

28. A procuring entity may: i Rejef:tion
' : ! of bids.
(a) reject all bids at any time prior to the acceptance of a bid, without incurring
+ thereby any liability to the bidders; and 2 ;
i (b) cancel the procurement procecedings in the public interest, without incurring
any liability to the bidders.

29. (1) The period of validity for a bid shall be the period specified in the tender documents. Validity
ST period of
bids. |
(2) A procuring entity may request suppliers or contractors to extend the period of modification
validity for an additional specificd period of time. « and
withdrawal
of tenders.

(3) A supplier or contractor may refuse the request for the extension of bid, in which
case the effectiveness of its bid will terminate upon the expiration of the unextended
period of effectiveness.

2y



" A supplier or contractor may mochly or withdraw its bid prior to the deadline
for the subnnssxon of bids. |

L (9) The modlﬁcatmn or notice of withdrawal is effective if it is received by the
plocuremenl entity before the deadline for the submission of tenders.

el 30, All bldS shall be submitted before the deadline or date specified in the tender
documents or any extension of the deadline for submission and the procuring
entity shall

L

: (a) permit attendees to examine the envelopes in which the bids have been
~- submitted to ascertain that the bids have not been tampered with;

(b) ~ cause - all the bids to b(, opened in public, in the presence of the bidders or
their representatives and any interested member of the public;
(c)  ensure that the bid op'enmgj takes place unmednltly following the deadline
- stipulated for the submission of bids or any extension thereof;

(d)  ensure that a register ?s taken of the names and addresses of all those
present at the bid opening and the organizations they represent which is
recorded by the sccwﬂmy of the tenders board; and

o 1
(&) call-over to the bearing of all present, the name and address of each bidder,
. the total amount of each bid, the bid cuirency and shall ensure that these
$ ‘details are recorded by the secretary of the Tenders board or his delegate in

- the minutes of the bid opening.

31. (1) All bids shall be first examined (o determine if they: Exa
( - of b
(a) * meet the minimum eligibility requirements stipulated in the bidding
- documents;
(b) - have been duly signed;
(2 ' (c) . are substantially responsive to the bidding documents: and
(d) . are generally in order.
2 A proém‘ing entity may ask a supplier or a contractor for clarification of its
bid submission in order to assist in the examination, evaluation and
comparlson of bids.
(3) The followmk, y shall not be sought, offered or per mitted:
‘he (@) changes in prices;

(b)  changes of substance in bid; and

E =



i . |
(c) changes to make an uaresponsive bigd responsive;

(4) -Notv-.fjthsmnding sub-Se
correet purely arithmet
tenders.

ction (3) of this se

ction, the procuring cntity may
ical errors that ap,

e discovered during th

(5) The procuring entity shaj
contractor that submilted the tender, .
(6) Ama Jor deviation shall result in
be subject to clarification, i

give Prompt notice of the correction to the supplier

arejection of bid while

b

. \
Il be considered

(7)  The following sha | as major deviations: -

3 |
(@ with espect to clauses in an offer:

|

(1) unacceptable sub-contracting;

(i1) unacceptable tjime sch?dule i time is of essence;

(1i1) unacceptable alternative design, and

{1v) unacceptable price ag justment;

e i (D). with Tespect to the statys of the bidder;

3 (1) the fact that he is inefj gible or not pre-qualified, and

(i1)  the fact that he jg uninvited;

(¢) with respect to bid documents_an unsigned bid;

(d) with fespect to time, date aug location for submission:
(1) any bid received afier the date

and time for submission
stipulated in the solicitation do

Cument;

(i)  any bid submitted at he wrong location,
(&) Incases of major deviations, bids shall not be considered

any further and, where
unopened, shall pe returned as such 1o the bidder.

() Inall cases of rejection,
and the bidder shall not

(10) Subject to any provision to the contr,
deviations:

a letier stipulating the reasons for rejection shall be sent,
be permitted o amend his bid to become compliant.

ary, the [ollowing shal] be considered

(a) the use of codes;

¢ examination of

or

as minor

a minor deviation shall
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(1) 3

the difference in standards:
the difference ip materials;
:'(d) * alternative design;
2 (e) alternative workmanship;
69) modified liquidated damages;
(g) omission in minor items; | . i
(h) discovery of arithmetica] erriors; ’
| (i.) sub-contracting_ that is uncleelu' an:cl questionable;
() different methods ofconsl;m(j:lion;' .
: , : :
) difference in final delivery d;’I[E;
Q) difference in delivery schedule:
(m) completion period where thes:e are not of essence ;
(n) hon-compliance with some teéhuical local regulation;
:(0) _ : Payment terms ; and
(p) any other condition that has ]ittle Impact on the bid.
_Ih..cases not mentioned above an( where there exists a doubt as to whether
a particular condition in abidisa major or a minor deviatj on, the following
- rules shall apply: :
- (a) l where the impact on the Costs 1s major, it shall be regarded as a major
deviation; and ' ;
| (i)) where the impact on the Costs is minor, it shal] be regarded as g minor deviation.
In cases of minor deviation, written clarification may bé obtained from the supplier or
contractor and, where applicable, an offer made for the correction of the minor deviation,
Where a supplier or contractor does not accept the correction of a minoy deviation,
his bid shall be rejected.
Atthe stage of evaluatiop and comparison, all minoy deviations shall pe Quantified in

(14)

(15)

(b)

monetary terms.

‘For the rejection of a bid, a written notice shall be given promptly to the supplier,

g

n




"2 (1) For the evaluation and comparison of bids that have been adjudged as valuation
valid for the purposcs of evaluation, no other method or criteria shall be used
except those stipulaied in the solicitation documents.

(2)  The objective of bid evaluation shall be to determine and select the lowest evaluated
responsive bid from bidders that have responded to the bid solicitation.

(3) In the course of its determination of the lowest evaluated responsive bid from the
bidders that have responded to the bid solicitation the Tenders Board shall, in
particular, undertake the following processes as applicable:

(a) checking of deviations; | =

Y i

(b) checking of omissions with Fluantiﬁcation of same;
2 |

|
(c) application of discounts, as applicable;
. |
i |
(d) clarification with bidders of|questionable minor deviations;
|
(e) quantification in monetary terms of such questionable deviation;
|

(f) conversion to common curr:Pncy;
(g) calculation and tabulation Qt bid amount with domestic preference
" where applicable; |
# (h) determination of the [owesi:3 calculated prices in order of rank;
(i) post-qualification of bidde;s, where applicable;
() listing of rejection of bids, ;where applicable; Y
(k) decision of rejection of aii bids Wherejustiﬁable;
(1). recommendation for award; and

(m) writing up of the bid evaluation report.

(4) . All relevant factors, in addition to price, that will be considered for the purposes
of bid evaluation and the manner in which such factors will be applied shall be
stipulated in the solicitation documents.

(5) Such factors shall be calculated in monetary terms as stipulated in the solicitation
. documents and shall include:
~(a) for goods, among others, costs of transportation and insurance, payment
. schedule, delivery time, operating costs, efficiency compatibility of the
equipment, availability of services and spare parts, related training, safcty,
environmental benefits or loses by damages;
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(b)) for works, in addition (o factors stipulated in Section 34(1) of this Law, and
Subject 1o section 34(2) of this Law, iftime s 5
early Completion s and

critical tactor, the valye of

G
y
¥

(©) the valye of early completion under Section 35(2) of thj
taken into account unless, i conf

(6)  Where big prices are expressed in two o hore currencies, the prices of
be converted to Nigerian Currency, according to (he
the solicitatjop documengs.

all bids sha|r
rale and date of rate Specified in

(7) If suppliers were Pre-qualified, verification of the
submission for Prequalification shaj) pe confirmed
and award may be denied| 1o a bidder who ng long
to suceesstully perform the contract

information provided in the
at the time of award of contracy
er has the capability or resources

=y

.(8) After Opening of bids, inf Irmation relating (o the CXamination, clarification ang
evaluation of bids and fecommendationg concerning award shy) not be discloseq

to bidders or ¢ Persons nog officially concerned with the evaluation procegs untif
the successfy] bidder js Jlofiﬁecl of the awarq.

e R

Lo
(%]

RIS

|
- (1) The successful bid sha]] pe that submite by the lowest cost bidder from the Ac
* bidders Tesponsive as to the bid soljc tation,

an show good grounds derived “

(3) Notice of the accept

ance of the bid shy]] immediately be given to the Successfy]
bidder.

34. (D A Procuring entity m Domes

ose from foreign biddersg prefere.
Or when Comparing tepders from domestjc Suppliers offering o

; locally with those offering goods Manufactured abroaq

! (2) Where a Procuring entity intends (o allow domestic preferences, (he bidding
documents shall] clearly indjcate any preferencc to be granted to domestic

Suppliers and contractors and (e information required to establish the elj gibility
ofa bid for such prelerence.

(3) Margins of Preference shaj] apply only to tenders under ipger
Competitjve bidding,

national
(4 The Bureau sha] by regulation [rom time 1o time set limitg and the formulge fop

the Computation of margins of preference and determine the contents of goods
manufactured locally. '




In addition lo any other regul
4 mobilization fee of not mor
Supported by (he [‘bIJowing:

(a)

in the case of State ¢

ations ag may be

¢ than 159 may

ompetitive Bjdd

prescribeqd
be paid 1o
b

Ing — an upe

Buarantee or ingy,

‘ance bond o

by the Bureay

asupplier or contraclor

onditiona] bank.

Mobiiizalior

fees

an institution acceptable to the procuring
entity; and '

(b)

an unconditiong]
acceptable to the

n the case of Internationg] Competitive Bidding —
banic guarantee insyreq by a banking Institution
Procuring entity. '
once z mobilizatjoy, fee has been paid jto any supplier or contractor, no further .
pPayment shal] pe made to the supplier|or contractor withoy( gy interim

performance certificate jssyed in acconance with the contract agreepmept,

Contract
performance
Buarantee

The provisjop of'a Performance Guarantee _%:haﬂ be a Precondition for the
any procurement contract upon whijch any mobilization fee IS (o be paid. Provided
however it shall not be less than 10% of the contract valye in any case or ap amount
equivalent to the mobilization fee fequested by the Supplier or contractor whicheyey

is higher, ' f ¢

award of any

37. (D Payment for the
promptly

Procurement of goods,
and diligently.

works, and Services shal] be settled

. (2) }Any payment due for e than Sixty days from the date 0f the submission of the
1nvoice, valuation certificate o conﬁrmat}ion on authenticatjoy by the Ministry, :
Extra—MinisteriaI Office, Government Agency, Parastata] o COrporation sha]] ;e
deem g delayed Payment |

(3) All delayed pPayments sha| attract interest g the rate specified in the contract

b
Interest op
document.

delayed
Payments
(4) Al contracts shall include lerms, Specilying the interest for late payment of
more thap SiXty days. '
38. (1) Every Procuring entity shall mainajp record of the Comprehensiyve brocurement

Recorded
proceedings, .

Procm'ement
Proceedings

@)

The record referred to jp Subsection (1) shall op equest, be made

(@)

available tg-

any person aftey g tender, Proposal, offer or quotation has beep, accepted
or after Procurement Proceedings haye been terminated without resulting
ina Procurement Contract; apd

( b) Suppliers, Contractors oy Consultants that submitted tenders, Proposals, )
officers or quotations, or applied for Prequalification, after a tender
Proposal, offer or quotation has beep accepled or procuremen;
Proceeding haye been terminated without resulting in g Procurement
Contract.



A disclosure of procuremen; proceeding records, prior 1o award of contract may
be ordered by a Court, provided that when ordered (o do so by g Court, the
Procurement entity shal] not disclose such information, jr its disclosure would:

(a) be tontrary to law:

(b) impede Jaw enforcement ; or
(c) prejudice legitimate commercial interests of the parties.

(4) The Procuring entity shall not pe liable to Suppliers, contractors or service provider
: for damages owing solely to failure to maintain a recorq of the brocurement
Proceeding in accordance witih this Section. :
(5) The records and documents maintained by procuring entities op Procurement shal]
be made available for jng Pection by the Bureau, an investigator appointed by the
Bureau and the Auditor-Gene}'al upon request, and where donor funds haye been
used for the Procurement, donpr officials shal] also have accesg upon request to
Procurement files for the burpose of audit ang review, ‘

.

PART vij - SPECIAL AND RESTRICTED METHODS OR PROCUREMENT

3% (1 Notwithstanding the provisiong of this Law, the Bureau may issue Certificate of Two
“Certificate of No. Objection” upon conditions hereinafter prescribed, tend

(@) - where it 1s not feasible for the Procuring entity to formulate detailed ¢
Specifications for the goods or works or, in the case of Services, to
identify thejr characteristicg and where it gecks tenders, proposals
offers on varjous means of meeting jts needs in order o obtain the
most satisfactory solution to its procurement needs;

(b) Where the charactey of the goods o works are subject (o rapid technological
advances: where the Procuring entj ty seeks to enter into a contract for
research, eXperiment, study or development, except where the contract
includes the Production of goods in sufficient quantities to establish their
commercial viability or to fecover research and development costs, where

s the procuring entity applies this Law to Procurement concerped with State
Security and determines tha( the selected method is the most appropriate
method of Procurement; or ‘

(c) where the tender proceedings have beep utilized but were not successful
or the tenders were rejected by the procuring entity under ap open
Competitive bid procedure and the procuring entity considers that engaging

In new tendering Proceedings wil] not result in a Procurement contract.

(3) The provisions of this Law as regards the process for open competitive bidding
“he shall apply to two-stage tendering Proceedings except to the extent that those
Provisions vary from thjg Section.




. (7) The final tenders shall be eval-uated

)

) The invitation documents:

(a)  shall call upon suppliers or confractors (o submit, in the first stage of
two-stage tendering proceedj ngs; nitial tenders which contain their
proposals without a tender price; and

(b)  may solicit proposals that relate to techr
characteristics of the goods, works or se
terms and conditions of supply
ctompetence and technic
contractors

ical, quality or other

rvices as well as contractual
and may stipulate the professional

al qualifications of the suppliers or

(5) The procuring entity may, in the first stage, engage in negotiations with any
supplier or contractor whose tender has not be&u rejected under an open
competitive bidding procedure with respect to :i‘my aspect of its tender;
- |
|

(6) In the second stage of the two tender proceedings the procuring entity;
F
o . |
(@)  shall invite suppliers or contractors whosg—: tenders have not been

rejected to submit final tenders with prices on a single set of

specifications; :

(b) may, in formulating the specifications, delete or modify any aspect
of the technical or quality characteristics of the goods, works or
- services to be procured together with any criterion originally set out
in these documents, evaluate and compare tenders and ascertain the
successful tender; 5

T

(c) may add new characteristics or criterig that conform with this Law;

(d)  shall communicate to suppliers or contraciors in the invitation to
submit firm tenders, any deletion, modification or addition; and

(&)  may permit a supplier or contractor who does not wish to submit a
final tender to withdraw from the tendering proceedings

and compared in order to ascertain the
successful tenders as defined in an open competitive bid.,

Subject to the approval by the Bureau, a procuring entity may for re
and efficiency engage in procurement by means of restricted tenderi

ng if:

(a) the goods, works or service are available only from a limited
number of suppliers or contractors;

(b)  the time and cost required to examine and evaluate large number
of tenders is disproportionate to the value of the goods, worlks
or services to be procured; or

(¢) the procedure is used as an exception rather than norm.

asons of economy . restricted

rn

tendering

b !




.,

(2) Where a procuring entity engages in restricted tendering on the basis that:

(@) the goods, works and services are available only from a limited
* humber of suppliers or contractors, it shall invite tenders from all
suppliers and contractors who can provide the goods, works or
services; and

(b)  the time and cost required to examine and evaluate a large number of
tenders is disproportionate to the value of the goods, works or services,
it shall select in a 1';1011~discriminatory manner of the mgmbcr of suppliers

or contractors to er}sure efllective compeltition;

(3) For the purposes 0‘l7subsT:ction (2), of this Section, the procuring entity shall
cause a notice of the selected tendering proceedings to be published in the
procurement journal. | -

|

|

(4) The provisions of this LELiW regarding the open competitive bidding procedure
shall apply to the selective tendering proceedings, except to the extent that those
provisions are varied by this Section .

41. (1) A procuring entity may carry out procurements by requesting for quotations
from suppliers or contract’PrS where the value of the goods or works to be
procured does not exceed i sum that shall be set in the procurement regulation.

; 1‘ —
(2) § Generally, quotations shall be obtained from at least 3 unrelated contractors or
suppliers. - '

(3)  Each contractor or supplier from whom a quotation is requested shall :

(a) be informed whether any factor other than the charges for the goods,
works or services themselves, such as any applicable transportation and
insurance charges, customs duties and taxes are to be included in the
price; and ‘

(b) give only one quotation and shall not be allowed to change or vary the
quotation.

(4) No negotiation shall take place between a procuring entity and a contractor
or supplier with respect a quotation.

(5)  The procurement shall be awarded to the qualified contractor or supplier that
gives the lowest priced responsive quotation.

(6) Where the total value of the procurement is not more than a sum that shall be set
in the regulation, the procurement entity may not obtained the Bureau’s approval.

42. (1) A procuring entity may carry out any emergency procurement where:

(a) goods, works or services are only available from a particular supplier




or contractor or if a particular supplier or contractor has exclusive
nghts in respect of the goods, works or services, and no reasonable
alternative or substitute exits; or d

(b) there is an urgent need for the goods, worlks or services and engaging in -
tender proceedings or any other method of procurement is impractical due
to unforeseeable circumstances giving rise to the urgency which is not the
result of dilatory conduct on the part of the procuring entity:

(c) owing to a catastrophic event, there is an urgent need for the goods, works
or services, making it impractical to use other methods, of procurement  *
because of the time involved in using those methods;

(d) a procuring entity which has procured goods, equipment, technology or
services from a supplier or contractor, determines that: ‘
: :

|
(1) additional suppliers need o be procured from that supplier
or contractor because ofstand::u‘dizalion;

(ii) there is a need for compatibility with existing goods, equipment,
technology or services, taking into account the effectiveness of the

original procurement in meeting the needs of the procurement entity;
i

(iii)  the limited size of the proposed procurement in relation to the original

procurement provides justification;

the goods or services in question merits the decision.

(iv)  the reasonableness of the price and the unsuitability of alternatives to

(e) the procuring entity seeks to enter into a contract with the supplier or contractor

for research, experiment, study or development, except where the contract

includes the production of goods in quantities to establish commercial viability

or recover research and development costs; or

()  the procuring entity applies this Law for procurement that concerns
State security, and determines that single-source procurement is the most
appropriate methods of procurement.

-

(2) The procuring entity:

(a) may procure the goods, works or services by inviting a proposal
or price quotation from a single supplier or contractor.

(b) shall include in the record of procurement proceedings a statement
of the grounds for its decision and the circumstance in Justification
of single source procurement.

43.(1) A procuring entity may for the purpose of this Law, carry out an emergency
procurement where:

Emergency
¢ Procurement
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with a disaster, cat
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or usefulness; or

(¢)  apublic project may be seriously del

minor value, |
1
In an cmergency situation, a proci
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ment, building or publicity
lorate unless action 18 )
in their actual valye

ayed for want of an item ofa

&

hring entity may engage in direct

1 be handled with expedition but
ation being given to the gravity of

i

the situation warranting any emergency
a detailed report thereof with the
appropriate issue a Certificate of

PART VIII - PROCUREMENT OF CONSULTANT (SERVICES)

44. Where a procuring entity wishes to
and ascertainable:

(a) it shall solicit for expressions of interest or

provide the services by publishing a notice
national newspapers, one

(b)  where the value of the services to be procur:
or with the approval of the Bureau, of such
consultants would be interested, the procurii
any notice request at least 3 and not more th
providers to make proposals for the provisi

stipulating:
(1) a statement of qualifications of the
service ;

procure services for its needs which are precise

applications to pre~qualify to
to that effect in at least two (2)

(1) local newspaper and the procurement journal;

ed is less than one million naira,
a low value that only local
1g entity may without placing

an 10 consultants or service,
on of the services in g Yormat

consultant to provide the

(i)  astatement of understanding of the procuri'ng entity’s needs;

(iif)
(iv)

(v)  the cost or fee for the service.

the methodology for providing the service;

the time frame for providing the service; and.

Expressi
of inter¢
provide
services

ascertain
needs.
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A procuring entity wishing to procure services for its needs may do so by
requesting for proposals when it intznds to enter into a contract for the
purpose of research, experiment, study or development, except where the

~ contract includes the production of goods quantities sufficient to establish

their commercial viability or to recover research and development cost.

(2) The procuring entity shall procure the services of consultants by soliciting

for expressions of interest by publishing a notice to that effect in 2 national
newspapers, one (1) local newspaper and the procurement journal.

. . . | ¥ .
(3) A procuring entity may make direct requests to a limited number of

46. (1)

consultants, requesting proposals for the provision of a service if:
|
[
- . ‘ ™ Lo ]
(a) the services arc only RVElllﬂblt" from no more than 3 consultants;

(b) the time and cost required to lexamine and evaluate a large number
of proposals would be disproportionate to the value of the services
to be performed, provided that it invites enough consultants to
ensure transparent competitio!n; or

L

(¢c) itisin the interest of State dajfcnce and security or similar reason

of confidentiality. I

Request for proposals shall include;

t(a) the name and address of the p'rocurelnent entity:

(b) arequirement that the proposals are to be prepared in the English
Language; -

(c) the manner, place and decadline for the submission of proposals;
(d) a statement to the effect that the procuring entity reserves the right
to reject proposals;
(e) the criteria and procedures for the evaluation of the qualification of the

consultants;

(f) the requirements on documentary evidence or other information that
- shall be submitted by consultants to demonstrate their qualifications;

(g) the nature and required characteristics of the services to be procured
including the location where the services are to be provided and the
time when the services are to be provided;

(h) whether the procuring entity is seeking proposals on various possible
ways of meeting its needs;

(i) arequirement that the proposal price is to be expressed in Nigeria currency;

Request for
proposals to
provide
services for
unascertaine

needs.

Content of
~ request
for proposals



()" the manner in which the proposal price is to be expressed, including a
statement on whether the price covers elements apart from the cost of
services, such as reimbursement for transportation, lodging, insurance, use
of equipment, duties or taxes:

(k) whether the procedure to ascertain the successful proposal shall be based
on the lowest cost or quality and or a combination of the lowest cost,
quality and criteria other than cost but stipulated in the request for proposals;
and

(1) ashort list to be imade of only national consultants for consulting assignment,
contract within a set threshold in the procurement regulation provided that
national consultants possess such requisite skills.

(2) The procuring entity shall provide the same information to every consultant
requested to submit proposals.
i
47. (1) A Consultant shall be allowed to request for clarification on the request [rom the

procuring entity and fuch request may be made within a reasonable time
to be specified. ,
J

(2) A procuring entity m%xy, whether on its initiative or as a result of request for the
clarification by a consultant, modify the request for proposals by issuing an
addendum at any time prior to the deadline for submission of proposals.

i i

(3)  The addendum shall be communicated promptly before the deadline for the
submission of proposals to the short listed consultants to whom the procuring
entity has provided the request for proposals and shall be binding on those

a consultants,
(4) If the procuring entity convenes a meeting of consultémts, it shall prepare minutes
& of the meeting containing the issues submitted at the meeting for clarification of
the request for proposal and its responses to those issues without identifying the
sources of the requests for clarifications.
2 !
) ; (5) The minutes shall be provided promptly before the deadlines for the submission of
i proposals to the consultants participating in the selection proceedings to enable
g them take the minutes into account in their proposals.
E { 48. (1) The procuring entity shall allow sufficient time for the preparation and submission
{ of the requested proposals but shall in no case give less than thirty (30) days
i between the issue of the notice or request and the deadline for submission.
!
é j;|" (2) The technical and financial proposals shall be submitted simultaneously but in
& ol ], separate envelopes.
] ! |
L; (3) A proposal received after the deadline for submission of proposals, shall be returned
to the sender unopened.
i

S
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(1)

(4)

(3)

(6)

(7)

(8)

2).(1)

Where the procuring entity elects (o choose the successfi] Proposal based on
technical and price factors, it shal] establish a weij ght with respect to quality
and technical price factors of the proposals in accordance with the criteria other
than price as might have been set oyt in the request for proposals and rate each

proposal in accordance with such criteria and the relative weight and manner of

application of the criteria as stj pulated in the request for proposals.

The procuring entity sha]] compare the price of those proposals that have attained
arating or above the threshold.

| L] ¢
The procuring entity shal] notify the consultants whose proposals did not meet the
minimum qualifying mark or were 11on resppnsive to the invitation for proposals
and terms of reference after the evaluation oﬁ quality is completed within a period
of fourteen ( 14) working days after the decision has been taken by the procurement
cntity, ‘

The name of the qualifying consultants, the quality scores for the technical
component of the Proposal shall be read aloul'd and recorded alongside the price
proposed by each consultant Oor service provider when the financia] proposals are
opened. :7

|
{
I
[
[
|

The procuring entity shall prepare the minutes of public opening of financial
Proposals which shall pe part of the cvalualiolh report and shall retain this record.

Th% successtul proposals shall be-

(a) the Proposals with the begt combined evaluation in terms of the criteria
established under subsection (1) of this Section from price in the case of
quality and cost-based selection;

(b) the Proposals with the lowest price in the case of least-cost selection ;or

(¢) the highest ranked technicag] proposal within the budget.

The consultants with the winning proposal shal] be invited for negotiations, which
shall focus mainly on the technjca] proposals.

The proposed unit rates for staff-months and reimbursable shall not be negotiated
unless there are exceptional reasons. :

Where the procuring entity elects to make a quality-based selection based on
consultant’s qualifications or single-source selection, it shall engage in
negotiations with consultants in accordance with this Section.

(2) The procurement entity shall -

(a) establish a welght with respect (o quality and pride of the proposals

Procedure
for Selection

proposal

where price

is a factor,

Selection
-procedure

where price is
not a factor,

k]



4) Immediately after the deadline for 511ﬁ1111i33i011 of proposals, the technical proposals
shall be opened for elevation whilst the financial Proposals shall remain sealed and
kept in a secure bid-box until they are opened publicly.

The technical evaluation committee shall not have access to or insights to the financial
Proposals until the evaluations including any Tender Boards review are concluded.

The procuring entity shall establish criteria to evaluate the Proposals and prescribe

Criteria for
the relative weight to be accorded to each criterion and (he manner in which they

: evaluation
é"; are to be applied in the evaluation of : proposals
) & i
e ¥ Y Bt - - . g ~ - (i - :J
(@) the qualification, eXperience, reliability, professional and managerial
competence of the consultant o iervicc provider and of the personnel to be
involved in providing the serviccf‘;
|
(b)  the effectiveness of the Proposal submitted by the consultant or service
provider in meeting the needs of|(he procuring entity;
, i
(c) the proposal price, including any ancillary or related cost; ‘
(d)  the effect that the acceptance of the proposal will have on the balance 3
Payments position and foreign reserves of the Government, {he extent of
participation by local personnel, the economic development potential offered
. . 13 ¢ . - .
by the proposal, including domestic investment or other business activity, the
. encouragement of cmployment, the transfer of technology, the development of
, g Managerial, scientific and operational skills and the counter trade arrangements
- offered by consultant or service providers ;: and
(&)  State defence and security considerations.
(2) A procuring entity may accord a margin of preference for Jocal consultants or service
providers, which shall be calculated in accordance with the regulations and
guidelines as issued from time to time by the Bureau and shall be reflected in the ¢
record of the procurement proceedings.
50. (1) The procuring entity shal] select the success(i] proposal by either choosing the General
proposal with: ‘ ' selection
, . procedure
(1) the lowest evaluated price , or (services)

(i1) the best combined evaluation in terms of the general criteria set
out in the request for proposals and the price quoted.

(2) The procuring entity shal] include in the record of procurement a Statement of the
grounds and circumstances on which it relied to select cither of the procedures‘in -
subsection (1) of this Section, .

(3) Nothing in the Section shall prevent the procuring entity from resorting to the use
of any impartial panel of experts to make the selection

b 5 4 e B N A s s s i n



(1) Where the Procuring entity elects 1 choose the success [y proposal based on

[y

(4

(5

)

)

)

(6)

(7)

('7

)

lechnical and price factors, i ghajj establish a weight with respect to quality
and technical price factors of the Proposals in accordance with the criteria other
than price a5 might have been g out in the request for Proposals and rate each
Proposal in accordance with such criterig and the relatjve weight and manner of
application of the criteria ag stipulated in the request for proposals.

The Procuring entity shajj compare the price b those proposals that have attained
a rating or above (he threshold. ‘

The Procuring entity shal] notily the ¢¢ nsultants whose Proposals did not meet the

minimum qualitying mark op WEre non responsive to (e invitation for proposals

and terms of reference after (e evalualion of quality is completed within a period
of fourteen (14) working days afier the|decision has been taken by the procurement

entity. |

The name of (he qualifying consultants,| the quality scores for the technical
component of the pro posal shall be read aloud and recorded alongside the price
Proposed by each consultant or seryjce é)rovider wlhen the [inancial proposals are
opened. |

The Procuring entity sha) prepare the minutes of public opening of financial
Proposals which shal] pe part ol the evaluation report ap( shall retain this record.
The successfy] Proposals shall be-

(a) the Proposals with the best combined evaluatjop In terms of the criteria
cstablished under subsection (1) of thjg Section from price in the cage of
quality and cost-based selection;

(b) the Proposals with (he lowest price in the case of least-cost selection ;or

(¢) the highest ranked technicg] Proposal within the bud get.

The consultanig with the winning proposal shall be invited for negotiations, which
shall focus mainly on the technical proposals.

The proposed unji rates for staff-monhsg and reimbursable shall not be negotiated

unless there are exceptional reasons.

Where the procuring entity elecs to make a quality-based selection based on
consultant’s Qualifications or single-source selection, it shal] engage in
negotiations with consultants in accordance with this Section,

The procurement entity shall :

(@)  establish a weight with fespect to quality and pride of the proposals ;

Procedure
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proposal
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Selection
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(53) (1) The Bureau may review and recommend for investigation by any relevant Burea
: : y
authority and matter related to the conduct of procurement proceedings by a recom
procuring entity, or the conclusion or operation of a procurement contract if it invest

—_
£}
—

invite for negotiations of the price of its proposal, the Consultant that has
altained the best rating in accordance with subsection (1) of this Section v

inform the Consultants that attained ratings above the weight that may be
considered for negotiations i the negotiations with the consultant with the
best rating do not result in a procurement contract ; and

inform the Consultant with the best ratipg, that it is terminating the
negotiations if it becomes apparent to the procuring entity that the
negotiations with that Consultant, invited under subsection (b), will not

result in a procurement confract.

The procuring entity shall, if negotiations with the consultant with the best rating fails,
invite the Consultant that obtaine%i the second best rating, and if the negotiations

with that Consultant do not resultin 1 pProcurement contract, the procuring entity shall
invite the other suppliers or contractors for negotiations on the basis of their rating
until it arrives at a contract or rejgcts the remaining proposals.

The procuring entity shall treat pr#)posa]s and any negotiations on selection procedure

as confidential and avoid the disc

osure of their contents to competing consultants.

PART IX — P'ROCURE%V[ENT SURVEILLANCE AND REVIEW

considers that a criminal investigation is necessary or desirable to prevent or
detect a contravention of this Law.

The relevant authority may in the course of investipation :

(@) require an officer, employee or agent of the procuring entity or bidder,

(b)
(¢)

()

(e)

supplier, contractor, or consultant or produce any books, records, accounts
or documents : ‘

search premises for any books, records, accounts or documents ;

examine and make extracts from and copies of books, records, accounts or
documents of any procuring entity, bidder, supplier, contractor or consultant ;

remove books, records, accounts or documents of the procuring entity, bidder,
supplier, contractor or consultant for as long as may be necessary to examine
them or make extracts from or copies of them but the investigator shall give a
detailed receipts for the books, records, accounts or documents removed ;

require an oflicer, employee or agent of the procurement entity or bidder,
supplier, or contractor or consultant ;

(1) to explain an entry in the books, records, accounts or documents
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*1nvite for negotiations of the price oflits proposal, the Consultant that has
attained the best rating in accordance with subsection (1) of this Section ;

inform the Consultants that attained ratings above the weight that may be 2
considered for negotiations if the negotiations with the consultant with the . -
best rating do not result in a procurement contract ; and

inform the Consultant with the best rating, that it is terminating the

negotiations if it becomes-apparent to the procuring entity that the

negotiations with that Consultant, invited under subsection (b), will not "
result in a procurement contract,

|
f
(3) The procuring entity shall, if negotiations with the consultant with the best rating fails,
invite the Consultant that obtained the second best rating, and if the negotiations
with that Consultant do not result in a proqurement contract, the pracuring entity shall
invite the other suppliers or contractors for negotiations on the basis of their rating
until it arrives at a contract or rejects the remaining proposals.

(4)  The procuring entity shall treat proposals and any negotiations on selection procedure
as confidential and avoid the disclosure of|their contents to competing consultants.

|
PART IX - PROCUREMENT %‘)URVEILLANCE AND REVIEW
r

(53) (1) The Bureau may review and recommend fo*' investigation by any relevant . Bureau to
huthority and matter related to the conduct of procurement proceedings by a recommend
procuring entity, or the conclusion or operation of a procurement contract if it investigation
considers that a criminal investigation is necessary or desirable to prevent or .

detect a contravention of this Law.
(2) The relevant authority may in the course of investigation : |
(a) require an officer, employee or agent of the procuring entity or bidder,

supplier, contractor, or consultant or produce any books, records, accounts
or documents ;

(b) search premises for any books, records, accounts or documents ; s

(c) ~ examine and make extracts from and copies of books, records, accounts or
documents of any procuring entity, bidder, supplier, contractor or consultant ;

(d) remove books, records, accounts or documents of the procuring entity, bidder, *
supplier, contractor or consultant for as long as may be necessary to examine
them or make extracts from or copies of them but the investigator shall give a
detailed receipts for the books, records, accounts or documents removed ;

(e) require an officer, employee or agent of the procurement entity or bidder,
supplier, or contractor or consultant ;

2 (i) to explain an entry in the books, records, accounts or documents ;



(c) where the accounting officer does not make a decision within the period
i L G A
specified in subgpection (2) (b).

(3) If the bidder is not satisficd with the decision of the accounting officer, the bidder
may make a complaint to the Burcau within ten (10) working days from the date of

communication of the decision ol the accounting oflicer.

(4) Upon receipt of a complaint, the Bureau shall promptly:

; %
& (a) give notice of the complaint to the respective procuring or disposing entity and
¥ = suspend any further action by the procuring or disposing entity until the Bureau
’

has settled the matter;
(b) unless it dismisses the complaint : f

(i) prohibit a procuring or disposing Jentity from taking any further action;
(i) nullify in whole or in part an unlgwful act or decision made by the
procuring or disposing entity ; ; ’

(iii) declare the rules or principles that govern the subject matter of the
complaint; and

(iv) revise an improper decision by the procuring or disposing entity or
substitute its own decision for such a decision.

(5) Before taking any decision on a complaint, the Bureau shall notify all interested
bidders of the complaint and may take into account representations from the
bidders and {rom the respective procuring or disposing entity. s

(6) The Bureau shall make its decision within twenty-one (21) working days after
receiving the complaint, stating the reasons for its decisions and remedies granted,
if any. ‘

(7) Where the Bureau fails to render its decision within the stipulated time, or the
bidder is not satistied with decision of the Bureau, the bidder may appeal to. the
High Court within thirty (30) days alter the receipt of the decision of the
Bureau, or expiration of the time stipulated for the Burcau to deliver a decision.

PART X — DISPOSAL OF PUBLIC PROPERTY

55. (1) For the purposes of this Law every procuring entity shall also be disposihg Disposzﬂ

entity. ) of pl.lblic
property

(2) The open competitive bidding shall be the primary source of receiving offers s
for the purchase of any pubic property offered for sale. :

(3) The Bureau shall, with the approval of the Council:




A

2o o

(a)  determine the applicable policies and practices in relation to the disposal
of public property ;

(b)  issue guidelines detailing operational principle and organizational modalities
to be adopted by all procuring entities in the disposal of public property; and

(c) issue standardized document, monitor implementation, enforce compliance
and set reporting standards that shall be used by all procuring entities involved
in the disposal of public property. ¥

¥
F

B —_—
(5) For the purpose of this Lawfw, public property is defined as resources in the form
of tangible and non-tangible assets (ranging from serviceable to the unserviceable):

(a) created through public expenditure ;
P

(b) acquired as a gilt or through deeds ;

§ ; (©) acquired in respect of intellectual or proprietary rights : .

(d) acquired on financial instruments (including shares, stocks, bonds etc) ; and

(e) acquired by good iwill and any other gifts of the State Government.

|
{
|

I
|

(6) The means of the disposz‘{l of public assets shall include ;

:+ (a)  sale and rental ;

(b)  lease and hire purchase ;

(¢)  licenses and tenancies ;

(d)  franchise and auction ;

(e) transfers from one government department to another with or without
financial adjustments ; and

() offer to the public at an authorized variation.

i 56.-(1) Before slating any public property for disposal, the accounting officer (whether plann
acting in his own authority or at the direction of any superior of other authority) dispo
in charge of any public property set for disposal shall authorize the preparation of a

¥ 2 : - : i
! valuation report for such property by an independent Evaluator, or such professional
i with the appropriate competence to carry out the valuation.
4 (2) The disposal of assets whether or not listed in the Assets register for a procuring
" entity shall be planned and integrated into income and expenditure budget
projection of the procuring entity. - .

el L et

The disposal of assets referred to in subsection (2) of this Section shall be
timed to take place when the most advantageous returns can be obtained for
the assets in order to maximize revenue accruing to the Government. )

~~
(%)
S




(3)

4

(%)

All procuring entities shall distribute responsibilities [or the disposal of
public property between the procurement unit and the Tenders Board.

PART XI-CODE OF CONDUCT

The Bureau shall, with the approval of the Council, stipulate a Code of
Conduct for all public officers, supplicrs, contractors and service providers
with regards to their standards of conduct acceptable in matters involving the
procurement and disposal of public assets.

[
The conduct of all persons involved with public procurement, whether as office
official of the Bureau, a procuring entity, supplier, contractor or service provider
provider shall at all times be governed by principles ol honesty, accountability,
transparency, fairness and equity.

| :
All officers of the Bureau, members of [Tenders Boards and other persons that
may come to act regarding the conduct pf public procurements shall subscribe to
an oath as approved by Council. :
|
All person in whose hands public fundslmay be entrusted lor whatever pmpose
should bear in mind that its utilization bhOUld be judicious.
Where a transaction involves the disposal of assets, principles of honesty,
accountability, transparency, fairness and equity shall continue to apply to the
same extent as where it involves procurement.

(6) these principles shall apply at all times, ];mrticulzu‘ly when :

(a) making requisition for or planning of procurement;

S—t

(b) preparing solicitation documents;

(c) receiving offers in response to any form of solicitation towards a
- procurement or disposal :

(d) evaluating and comparing offers confidentially and in complete neutrality;

() protecting the interest of all parties without fear or favor ; and

(f) obviating all situations likely to render an officer vulnerable to embarrassment

or undue influence.

(7)  All public officers shall handle public procurement and disposal of assets b);:

(a) ensuring adequate time for preparing offers;
(b) complying with this Law and all derivative regulations; and

(c) receiving strict confidentiality until completion of a contract.

Code of

conduct for

public

Frocurement.
‘.




(8)

)

(10)

(1D

All public officers involved in p!ublic procurement and disposal of assets shall
maintain the highest standards of ethics in their relationship with persons real

or corporate who seck Governnient commerce whether as a bidder, supplier,
contactor or service provider by developing transparent, honest and professional
relationships with such persons.

Every public officer involved directly or indirectly in matters of public procurement
and disposal of assets shall:
§
(a) divest himself of any mh,u_bl or relationships which are actually or potu‘mally
inimical or detrimental lu the best interest of Goyernment and the underlining
principles of this Law ; and

(b) not engage or pamupalu in any commercial transaction involving the State
Government, its mmlbtlm extra-ministerial departments, corporations where
his capacity as public o(hccl is likely to confer any unfair advantage —
pecuniary or a otherwise on him any person directly related to him. .

Any person engaged in the public procurement and disposal of assets who has
assumed, or is about to assume, |a financial or other business outside business
relationship that might involve a conflict ol interest, must immediately declare to the
authorities any actual or polmlml interest.

Such a declaration shall be givén such consideration at the relevant level as is
necessary so that, where it is seen that remedial action is taken, a conflict of interest
is present. '

(12) A conflict of interest exists where a person:

(b

(a) possesses an interest outside his official duties that materially encroaches
on the tume or attention which should otherwise be devoted to the affairs of
Government:

possesses a direct or indirect interest in or relationship with a bidder, supplier,
contractor or service provider that is inherently unethical or that may be
implied or, constructed to be, or make possible personal gain due to the
person’s ability to influence dealings:

(¢) entertains relationships which are unethical, rendering his attitude partial toward

(d)

(e)

H

the outsider for personal reasons or otherwise inhibit the impartiality ‘of the
person’s business judgment;

places by acts or omissions the procuring entity he represents or the Government
in an equivocal, embarrassing or ethically questionable position;

entertains relationships compromising the reputation or mu,g:,my of the procuring
entity he represents or the Government,

receives benefits by taking personal advantage of an opportunity that properly
belongs to the procuring entity he represents or the Government; o,



58. (1)

(g) creates a source of personal revenuc or advanlage by using public property which
comes into his hands cither in caurse of his work or otherwise; and

(h)  discloses confidential information being either the property of his procuring entity,

the Government or to a supplier, contractor or service provider or to unauthorized
"

PErsons.

(13) A person involved in the disposal of assets, shall not either by a third party or by himself

be interested in any manner in buying directly or indirectly these assets and shall not have
. ~ | - . ~ .
or obtain any type of advantage or revenug from the disposal, for a period of three years

after the disposal.

S

PART Xl-[l — OIFFENCES

Any natural person not being a public offjcer who contravenes any provision of
this Law commit an offence and is liable on conviction to a term of imprisonment
not less than 5 (five) years but not exceeding 10 (ten) years without an option of
fine restitution.

Any offence in contravention of this Law shall be tried by the High Court.

Prosecution of offences under this Law shall be instituted in the name of the State
Government by the Attorney-General of the State or such other officer of the
Ministry of Justice as he may authorize so to do, and in addition, without prej udice

to the Constitution of the Federal Republic of Nigeria 1999.

The following shall also constitute offences under this Law:

(a) entering or atlempting to enter into a collusive agreement, whether enforceable
or not, with a supplier, contractor or consultant where the prices quoted in their
respective tenders, proposals or quotations are or would be higher than would
have been the case has there not been collusion between the persons concerned;

(b) to conduct or attempting to conduct procurement fraud by means of fraudulent
and corrupt act, promises, threat, unlawful influence, undue interest, favour,
agreement, bribery corruption or other actions;

(c) directly, indirectly or attempting to influence in any manner the procurement
process to obtain an unfair advantage in the award of a procurement contract;

(d) splitting of tenders to enable the evasion of monetary thresholds set;

(e) bid-rigging;

(f) altering any procurement document with intent to influence the outcomes of a
tender proceeding;

(g) uttering or using fake documents or encouraging their use; and

4

offence
relating

to public
procurement.
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(a) a term of imprisonment of not less than five {(5) years with an option of fine;
and restitution;
v (b) summary dismissal from GTvcmment services. )
(6) Any legal person that contravance any provision of this Law commits an offence and
is liable on conviction to a cumularive penalty of: g
; . i , . 5 "
(a) debarment from all public procurements for a period of not less than five (5)
, :

(b)

. |
(1) willful refusal to allow the Byreau or its officers to have access Lo any
procurement records.

(5)  Any person who while carrying out his duties as an officer of the Bureau, or any
procuring entity who contravenes any provision of this Law commits an offence
and is liable on conviction to a cumulative punishment of:

years; and _ 5

a fine equivalent to the valug of the procurement in issue.
[

(7)  Where any legal person shall be convicted pursuant to subsection (4) every director

of the company as listed on its records at the Corporate Affairs Commission commits

an offence and is liable on conviction to a term of Imprisonment not less than five (5)
¥ ¥ 1. .
years with an option of fine and restitution..
|

(8) An alternation pursuant to subsection 4 (f) shall include but not limited to: i

(a)

(b)

Jinsertion of documents such as bid security tax clearance certificate which were

not submitted at bid opening : and

request for clarification in a manner not permitted under this Law.

(9)  Collusion shall be presumed from a set of acts from which it can be assumed that
there was an understanding, implicit, formal or informal, overt or cover under which
each person involved reasonably expecied that the other would adopt a particular
course of action which would interfere with the faithful and proper application of the
provision of this Law. '

(10) Bid-rigging pursuant to subsection 4 (¢) means an agreement between persons
whereby: *

(a)
(®)

offers submitted have been pre-arranged between them; or

their conduct has had the effect of directly or indirectly restricting free and
open competition, distorting the competitiveness of the procurement process
and leading to and escalation or increase in coast or loss of value to State
treasury.

v

&
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60. IN THIS LAW unless the context otherwise requires:

3

@

“The fixing of the seal of the Bureau be authenticated by the signature of the

PART XI1II - MISCELLANEOUS

Chairman, the Director- General or of any other person authorized generally Miscellaneous

or specially to act for that purpose by the Council

Any act or instrument which, if made or executed by a person not being a
body corporate would not be required to be under seal may be made or
executed on behalf of the Bureau by the Director-General or any person
generally or specially authorized to act for that purpose by the Council

Any document purporting to be a dociment duly executed under the seal of
the Bureau shall be received in evidence and shall, unless and the contrary is

proved, be presumed to be so executed.

The validity of any proceeding oi’CoCmcil or of a committee thereof shall not
be adversely affected by any vacancy|in the membership of the Council or
Committee or by reason that a person jnot entitled to do so took part in the

proceedings of the Council or Comumittee.

., Interpretation

“Accounting officer” means the person charged with conduct of all
|
procurement processes: |

“Approving authority” means the person charged with overall responsibility for
the functioning of a Ministry, extra-ministerial department or corporation, .
parastatal; ' ‘

«Assets” includes tangible and intangible things, which have been or may be sold
or procured for consideration,

“Bid security” means a form of security assuring the bidder shall not withdraw
a bid within the period specified for acceptance and shall execute a wrilten
contract within the time specified in the bid: ‘

“Debar” means the placing of a firm, company or natural person on a list of
person ineligible to participate in any procurement proceedings under this Law:

“«“Certificate of No Objection” means the document evidencing and authenticating
that due process and the letters of this Law have been followed in the conduct of a
procurement proceeding and allowing for the procuring entity to enter into contract

. or effect payments to contractors or suppliers from the Treasury; '

“Contract” means an agreement entered in writing;

“Contractor or Supplier” means any potential party to a procurement contract with
the procuring entity and includes any corporation, partnership, individual sole
proprietor, joint stock company, joint venture or any other legal entity
through which business is conducted; :
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“Excessive Price” means a monetary value proposed by a bidder for any
procurement which is in the estimation of the Bureau unreasonable and
injudicious after consideration of the actual value of the item in question plus
imputations of cost.and profit; '

“Goods” means objects of every kind and descri ption including raw materials,
products and equipment and objects in solid, liquid or gaseous form and
electricity as well as services incidentzl to the supply of the goods;

“Interim Performance Certificates” means evidence that a contractor or su pplier
as performed its obligations under a procurement contract up to a level stipulated
by the contractor but not meaning completion; ‘

; . .55 54,55 ” [ T 5 ‘_ ) a
“International Competitive bidding * means the solicitation of bids from both

domestic and foreign contractors and suippliers: ‘
“Lower evaluated responsive bid” is the lower price bid amongst the bids that

meet all the technical requirements and|standards as in the tender document.
“Margin of Preference” means the extra mark up on price allowed any domestic
contractor or supplier bidding under International Competitive Bidding without
being otherwise disadvantageous to the bsid in terms of price;

e

|
|
; I .
“Minor Value” means a monetary value which is not in excess of the monetary
thresholds set for any approving authori ty by the Bureau;
ﬁ E |
“Monetary Threshold” means the value limit in Naira set by the Bureau outside
of which an approving authority may not award a procurement contract;

“National Competitive Bidding” means the solicitation of bids from domestic
Contractor s and suppliers registered or incorporated to carry on business under
Nigeria Law;

“Negotiation” means discussions to determine the terms and conditions of a
contract or procurement;

“Open Competitive Bidding” means the offer of prices by individuals or firms
competing for a contract, privilege or right to supply specified goods, works,
construction or services;

“Procurement” means acquisition; I

“Procurement Proceedings” means the initiation of the process of effecting a
procurement up to award of a procurement contract; .

“Procuring entity” means any public body engaged in procurement and includes
a Ministry , Extra-Ministerial office, Government agency, parastatal and corporation;

“Public Procurement™ means the acquisition by any means of goods, works
or services by the Government;



“Relevant authority’ * includes Econamic and Financial Crimes Commission and
Independcnt Cort upt Practices Cominission;

“Services” means the rendering by a conlractor or supplier of his time and effort
and includes any object of procurement other than goods, works or construction;
«gplicitation Documents” means the bid solicitation documents or any other
documents for solicitation of offers proposals or quotations;

“Special Purpose Goods” means any objects of armaments ammunition
Mechanical, electrical equipment or other thing as may be determined by the
President needed by the Armed Force as well as the services 111c1dcnlal to the

supply of the objects; T
“Substantially Responsive” means Lhe response to bid solicitations which
virtually answers to the needs of a piocmmg enlity as stipulated in the bid

solicitation documents; '

“Suppliers” means a real or legal person that provides supply of goods,
contracting of works or consultants; |

>
“Threshold” refers only to the approx:fing and not the actual process of award;

|
“Validity Period” means the period quunb which a bidder agrees not to increase
the cost of its bid or to remove any (,omponcnts of the bid,

+

“Works” means all works associatedf with the construction, reconstruction,
demolition, repair or renovation of a building, structure or works, such as
site preparation, excavation ,erection, building , installation of equipment
or materials, decoration and finishing , as well as services incidental to
construction such as drilling mapping, satellite photography, seismic
investigation and similar services provided pursuant to the procurement of
contract, where the value of those services does not exceed that of the

construction itself;

“Restitution” means refund of the amount involved.

51. This Law may be cited as the Public Procuremient Law 2008.

Short title



